1791-S AMS PADD CANT 013

SHB 1791 - SAMD 627
By Senators Padden, Kohl-Welles

ADOPTED 03/ 05/ 2014

On page 6, after line 13, insert the following:

"Sec. 3. RCW 9.68A.120 and 2009 c 479 s 12 are each amended to
read as follows:

The following are subject to seizure and forfeitur e:

(1) All visual or printed matter that depicts a mi nor engaged in
sexually explicit conduct.

(2) All raw materials, equipment, and other tangib le personal
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property of any kind used or intended to be used to
process any visual or printed matter that depicts a
sexually explicit conduct, and all conveyances, inc
vehicles, or vessels that are used or intended for
or in any manner to facilitate the transportation o
printed matter in violation of RCW 9.68A.050 or 9.6

(@) No conveyance used by any person as a common ¢C
transaction of business as a common carrier is subj
under this section unless it appears that the owner
charge of the conveyance is a consenting party or p

of this chapter;

(b) No property is subject to forfeiture under thi
reason of any act or omission established by the ow

to have been committed or omitted without the owner

consent;

(c) A forfeiture of property encumbered by a bona
interest is subject to the interest of the secured
secured party neither had knowledge of nor consente

omission; and
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(d) When the owner of a conveyance has been arrest
chapter the conveyance may not be subject to forfei
seized or process is issued for its seizure within
owner's arrest.
(3) Al
securities, or other tangible or intangible propert

personal property, moneys, negotiable inst
intended to be furnished by any person in exchange
printed matter depicting a minor engaged in sexuall

or constituting proceeds traceable to any violation

(4) Property subject to forfeiture under this chap
seized by any law enforcement officer of this state
issued by any superior court having jurisdiction ov
Seizure without process may be made if:

(@) The seizure is incident to an arrest or a sear
search warrant or an inspection under an administra
warrant;

(b) The property subject to seizure has been the s
prior judgment in favor of the state in a criminal
forfeiture proceeding based upon this chapter;

(c) A law enforcement officer has probable cause t
the property is directly or indirectly dangerous to
or

(d) The law enforcement officer has probable cause
the property was used or is intended to be used in
chapter.

(5) In the event of seizure under subsection (4) o
proceedings for forfeiture shall be deemed commence
The law enforcement agency under whose authority th
shall cause notice to be served within fifteen days
seizure on the owner of the property seized and the
thereof and any person having any known right or in
the seizure and intended forfeiture of the seized p
notice may be served by any method authorized by la

including but not limited to service by certified m

1791-S AMS PADD CANT 013

ed under this
ture unless it is

ten days of the

ruments,
y furnished or
for visual or
y explicit conduct,
of this chapter.
ter may be
upon process
er the property.

ch under a

tive inspection

ubject of a

injunction or

0 believe that
health or safety;

to believe that
violation of this

f this section,
d by the seizure.
e seizure was made
following the
person in charge
terest therein, of
The

W or court rule

roperty.

ail with return

Official Print - 2



© 00 N O 0o A W DN P

W W W W W N DN DN DN DNDNDDNMNDNDDDNDDNDNNPEP P PP RE PP PR
A WO NP O ©O 0O N O O W NP O O WO NO O A WODN P, O

receipt requested. Service by mail shall be deemed
mailing within the fifteen day period following the

(6) If no person notifies the seizing law enforcem
writing of the person's claim of ownership or right
seized items within forty-five days of the seizure,
shall be deemed forfeited.

(7) If any person notifies the seizing law enforce
writing of the person's claim of ownership or right
seized items within forty-five days of the seizure,
persons shall be afforded a reasonable opportunity

the claim or right. The hearing shall be before an

judge appointed under chapter 34.12 RCW, except tha

asserting a claim or right may remove the matter to
competent jurisdiction if the aggregate value of th
articles involved is more than five hundred dollars
before an administrative law judge and any appeal t
under Title 34 RCW. In a court hearing between two

to the article or articles involved, the prevailing
entitled to a judgment for costs and reasonable att
burden of producing evidence shall be upon the pers
the lawful owner or the person claiming to have the
possession of the seized items. The seizing law en
shall promptly return the article or articles to th
determination by the administrative law judge or co
claimant is lawfully entitled to possession thereof
items.

(8) If property is sought to be forfeited on the g
constitutes proceeds traceable to a violation of th
seizing law enforcement agency must prove by a prep
evidence that the property constitutes proceeds tra
violation of this chapter.

(9) When property is forfeited under this chapter

enforcement agency may:

1791-S AMS PADD CANT 013

complete upon
seizure.
ent agency in
to possession of
the item seized

ment agency in
to possession of
the person or
to be heard as to
administrative law
t any person
a court of
e article or
The hearing
herefrom shall be
or more claimants
party shall be
orney's fees. The
on claiming to be
lawful right to
forcement agency
e claimant upon a
urt that the
of the seized

round that it
is chapter, the
onderance of the

ceable to a

the seizing law

Official Print - 3



© 00 N O 0o A W DN P

W W W W W N DN DN DN DNDNDDNMNDNDDDNDDNDNNPEP P PP RE PP PR
A WO NP O ©O 0O N O O W NP O O WO NO O A WODN P, O

(a) Retain it for official use or upon application
enforcement agency of this state release the proper
for the exclusive use of enforcing this chapter or

(b) Sell that which is not required to be destroye

by any law
ty to that agency
chapter 9A.88 RCW,;

d by law and

which is not harmful to the public((. The proceceds————and-all- meneys——

(c) Request the appropriate sheriff or director of

to take custody of the property and remove it for d
accordance with law.

(10)(a) By January 31st of each year, each seizing

public safety

isposition in

agency shall remit

to the state treasurer an amount equal to ten perce

nt of the net

proceeds of any property forfeited during the prece

ding calendar year.

Money remitted shall be deposited in the prostituti

on prevention and

intervention account under RCW 43.63A.740.
(b) The net proceeds of forfeited property is the

value of the

forfeitable interest in the property after deductin

g the cost of

satisfying any bona fide security interest to which

the property is

subject at the time of seizure; and in the case of sold property,
after deducting the cost of sale, including reasona ble fees or
commissions paid to an independent selling agency.

(c) The value of sold forfeited property is the sa le price. The

value of retained forfeited property is the fair ma

rket value of the

property at the time of seizure determined when pos

sible by reference

to an applicable commonly used index. A seizing ag

ency may use, but

need not use, an independent qualified appraiser to

determine the
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value of retained property. If an appraiser is use

d, the value of the

property appraised is net of the cost of the apprai

sal. The value of

destroyed property and retained firearms or illegal

property is zero.

(11) Forfeited property and net proceeds not requ

ired to be paid

to the state treasurer under this chapter shall be

used for payment of

all proper expenses of the investigation leading to

the seizure,

including any money delivered to the subject of the

investigation by

the law enforcement agency, and of the proceedings

for forfeiture and

sale, including expenses of seizure, maintenance of

custody,

advertising, actual costs of the prosecuting or cit

y attorney, and

court costs. Money remaining after payment of thes

e expenses shall be

retained by the seizing law enforcement agency for

the exclusive use

of enforcing the provisions of this chapter or chap

ter 9A.88 RCW.

Sec. 4. RCW 9A.88.150 and 2012 c 140 s 1 are each amended t o read
as follows:

(1) The following are subject to seizure and forfe iture and no
property right exists in them:

(&) Any property or other interest acquired or mai ntained in

violation of RCW 9.68A.100, 9.68A.101, or 9A.88.070
the investment of funds, and any appreciation or in
to the investment, from a violation of RCW 9.68A.10
9A.88.070;

(b) All conveyances, including aircraft, vehicles,
which are used, or intended for use, in any manner
violation of RCW 9.68A.100, 9.68A.101, or 9A.88.070

() No conveyance used by any person as a common ¢
transaction of business as a common carrier is subj
under this section unless it appears that the owner
charge of the conveyance is a consenting party or p
of RCW 9.68A.100, 9.68A.101, or 9A.88.070;

(i) No conveyance is subject to forfeiture under
reason of any act or omission established by the ow

been committed or omitted without the owner's knowl
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(i) A forfeiture of a conveyance encumbered by a
security interest is subject to the interest of the
the secured party neither had knowledge of nor cons

omission; and

(iv) When the owner of a conveyance has been arres

violation of RCW 9.68A.100, 9.68A.101, or 9A.88.070
which the person is arrested may not be subject to
it is seized or process is issued for its seizure w
the owner's arrest;

(c) Any property, contractual right, or claim agai
used to influence any enterprise that a person has
operated, controlled, conducted, or participated in
violation of RCW 9.68A.100, 9.68A.101, or 9A.88.070

(d) All proceeds traceable to or derived from an o
in RCW 9.68A.100, 9.68A.101, or 9A.88.070 and all m
instruments, securities, and other things of value
or intended to be used significantly to facilitate
offense;

(e) All books, records, and research products and
including formulas, microfilm, tapes, and data whic
intended for use, in violaton of RCW 9.68A.100, 9.
9A.88.070;

(H All moneys, negotiable instruments, securities
tangible or intangible property of value furnished
furnished by any person in exchange for a violation
9.68A.101, or 9A.88.070, all tangible or intangible
proceeds, or assets acquired in whole or in part wi
traceable to an exchange or series of exchanges in
9.68A.100, 9.68A.101, or 9A.88.070, and all
instruments, and securities used or intended to be
any violation of RCW 9.68A.100, 9.68A.101, or 9A.88

of money, negotiable instruments, securities, or ot

moneys,

intangible property encumbered by a bona fide secur
subject to the interest of the secured party if, at
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security interest was created, the secured party ne
of nor consented to the act or omission. No person
forfeited under this subsection (1)(f), to the exte
of an owner, by reason of any act or omission, whic
establishes was committed or omitted without the ow
consent; and

(9) All real property, including any right, title,
the whole of any lot or tract of land, and any appu
improvements which are being used with the knowledg
a violation of RCW 9.68A.100, 9.68A.101, or 9A.88.0
been acquired in whole or in part with proceeds tra
exchange or series of exchanges in violation of RCW
9.68A.101, or 9A.88.070, if a substantial nexus exi
violation and the real property. However:

() No property may be forfeited pursuant to this
(2)(9), to the extent of the interest of an owner,
act or omission committed or omitted without the ow
consent;

(i) A forfeiture of real property encumbered by a
security interest is subject to the interest of the
the secured party, at the time the security interes
neither had knowledge of nor consented to the act o

(2) Real or personal property subject to forfeitur
section may be seized by any law enforcement office
upon process issued by any superior court having ju
property. Seizure of real property shall include t
pendens by the seizing agency. Real property seize
section shall not be transferred or otherwise conve
days after seizure or until a judgment of forfeitur
whichever is later: PROVIDED, That real property s
section may be transferred or conveyed to any perso
acquires title by foreclosure or deed in lieu of fo
security interest. Seizure of personal property wi

be made if:
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(@) The seizure is incident to an arrest or a sear
search warrant;

(b) The property subject to seizure has been the s
prior judgment in favor of the state in a criminal
forfeiture proceeding; or

(c) The law enforcement officer has probable cause
the property was used or is intended to be used in
9.68A.100, 9.68A.101, or 9A.88.070.

(3) In the event of seizure pursuant to subsection
section, proceedings for forfeiture shall be deemed
seizure. The law enforcement agency under whose au
was made shall cause notice to be served within fif
the seizure on the owner of the property seized and
charge thereof and any person having any known righ
therein, including any community property interest,
intended forfeiture of the seized property. Servic
seizure of real property shall be made according to
procedure. However, the state may not obtain a def
respect to real property against a party who is ser
service absent an affidavit stating that a good fai
made to ascertain if the defaulted party is incarce
state, and that there is no present basis to believ
incarcerated within the state. Notice of seizure i
property subject to a security interest that has be
filing a financing statement, or a certificate of t
by service upon the secured party or the secured pa
the address shown on the financing statement or the
title. The notice of seizure in other cases may be
method authorized by law or court rule including, b
service by certified mail with return receipt reque
mail shall be deemed complete upon mailing within t
period following the seizure.

(4) If no person notifies the seizing law enforcem
writing of the person's claim of ownership or right
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items specified in subsection (1) of this section w
days of the service of notice from the seizing agen
personal property and ninety days in the case of re
item seized shall be deemed forfeited. @ The communi
interest in real property of a person whose spouse
committed a violation giving rise to seizure of the
not be forfeited if the person did not participate

(5) If any person notifies the seizing law enforce
writing of the person's claim of ownership or right
items specified in subsection (1) of this section w
days of the service of notice from the seizing agen
personal property and ninety days in the case of re
person or persons shall be afforded a reasonable op
heard as to the claim or right. The notice of clai
any method authorized by law or court rule includin
to, service by first-class mail. Service by mail s
complete upon mailing within the forty-five day per
service of the notice of seizure in the case of per
within the ninety day period following service of t
seizure in the case of real property. The hearing
chief law enforcement officer of the seizing agency
enforcement officer's designee, except where the se
state agency as defined in RCW 34.12.020(4), the he
before the chief law enforcement officer of the sei
administrative law judge appointed under chapter 34
that any person asserting a claim or right may remo
court of competent jurisdiction. Removal of any ma
personal property may only be accomplished accordin
civil procedure. The person seeking removal of the
process against the state, county, political subdiv
municipality that operates the seizing agency, and
in accordance with RCW 4.28.080 or

forty-five days after the person seeking removal ha

interest, 4.92.0

seizing law enforcement agency of the person's clai
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right to possession. The court to which the matter
shall be the district court when the aggregate valu
property is within the jurisdictional limit set for

A hearing before the seizing agency and any appeal
under Title 34 RCW. In all cases, the burden of pr
enforcement agency to establish, by a preponderance
that the property is subject to forfeiture.

The seizing law enforcement agency shall promptly
article or articles to the claimant upon a determin
administrative law judge or court that the claimant
lawful owner or is lawfully entitled to possession
specified in subsection (1) of this section.

(6) In any proceeding to forfeit property under th
the claimant substantially prevails, the claimant i
reasonable attorneys' fees reasonably incurred by t
addition, in a court hearing between two or more cl
article or articles involved, the prevailing party
judgment for costs and reasonable attorneys' fees.

(7) When property is forfeited under this chapter,

is to be removed
e of personal
th in RCW 3.66.020.
therefrom shall be
oof is upon the law
of the evidence,

return the

ation by the
is the present
thereof of items

is title, where

s entitled to
he claimant. In

aimants to the
is entitled to a

the seizing law

enforcement agency ((shall sel-theproperty thati————— s not requiredto————
be-destroyed-bylaw-and-thatis-hot-harmfubtothe—— public)}-may:

(a) Retain it for official use or upon application

by any law

enforcement agency of this state release the proper

ty to that agency

for the exclusive use of enforcing this chapter or

chapter 9.68A RCW,;

(b) Sell that which is not required to be destroye d by law and
which is not harmful to the public; or

(c) Request the appropriate sheriff or director of public safety
to take custody of the property and remove it for d isposition in

accordance with law.

(8)(a) When property is forfeited, the seizing age
record indicating the identity of the prior owner,
description of the property, the disposition of the
value of the property at the time of seizure, and t
proceeds realized from disposition of the property.
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(b) Each seizing agency shall retain records of fo
for at least seven years.

(c) Each seizing agency shall file a report includ
the records of forfeited property with the state tr
calendar quarter.

(d) The quarterly report need not include a record
property that is still being held for use as eviden
investigation or prosecution of a case or during th
conviction.

(9)(a) By January 31st of each year, each seizing

remit to the state treasurer an amount equal to ten

rfeited property

ing a copy of

easurer each

of forfeited
ce during the
e appeal from a

agency shall
percent of the net

proceeds of any property forfeited during the prece
Money remitted shall be deposited in the prostituti
intervention account under RCW 43.63A.740.

(b) The net proceeds of forfeited property is the
forfeitable interest in the property after deductin
satisfying any bona fide security interest to which
subject at the time of seizure; and in the case of
after deducting the cost of sale, including reasona
commissions paid to independent selling agents, and
valid landlord's claim for damages under subsection
this section.

(c) The value of sold forfeited property is the sa
value of destroyed property and retained firearms o
is zero.

(10) Net proceeds not required to be paid to the

ding calendar year.

on prevention and

value of the
g the cost of
the property is
sold property,
ble fees or
the cost of any

((1H12) of

le price. The
r illegal property

state treasurer

shall be used for payment of all proper expenses of

the investigation

leading to the seizure, including any money deliver

ed to the subject

of the investigation by the law enforcement agency,

and of the

proceedings for forfeiture and sale, including expe

nses of seizure,

maintenance of custody, advertising, actual costs o

f the prosecuting

or city attorney, and court costs. Money remaining

after payment of

these expenses shall be retained by the seizing law

enforcement agency

for the exclusive use of enforcing the provisions o

f this chapter or
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chapter 9.68A RCW.
(11) Upon the entry of an order of forfeiture of r

the court shall forward a copy of the order to the
county in which the property is located. Orders fo
real property shall be entered by the superior cour
rules. Such an order shall be filed by the seizing
county auditor's records in the county in which the
located.

(((13:)12) A landlord may assert a claim agains
the sale of assets seized and forfeited under subse
section, only if:

(a) A law enforcement officer, while acting in his

capacity, directly caused damage to the complaining

property while executing a search of a tenant's res

(b) The landlord has applied any funds remaining i
deposit, to which the landlord has a right under ch
cover the damage directly caused by a law enforceme
asserting a claim under the provisions of this sect

(i) Only if the funds applied under (b) of this su

insufficient to satisfy the damage directly caused

enforcement officer, may the landlord seek compensa

by fiing a claim against the governmental entity u

authority the law enforcement agency operates withi
the search;

(i) Only if the governmental entity denies or fai
the landlord's claim within sixty days of the date
landlord collect damages under this subsection by f
days of denial or the expiration of the sixty day p
occurs first, a claim with the seizing law enforcem
seizing law enforcement agency must notify the land
of the claim by the end of the thirty day period.
section requires the claim to be paid by the end of
thirty day period; and
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(c) For any claim filed under (b) of this subsecti

enforcement agency shall pay the claim unless the a

substantial proof that the landlord either:

() Knew or consented to actions of the tenant in

9.68A.100, 9.68A.101, or 9A.88.070; or
(i) Failed to respond to a notification of the il

provided by a law enforcement agency under RCW 59.1

days of receipt of notification of the illegal acti

(((12»)—13) The landlord's claim for damages und
((E)-(12) of this section may not include a cla

business and is limited to:

(a) Damage to tangible property and clean-up costs

(b) The lesser of the cost of repair or fair marke

damage directly caused by a law enforcement officer

(c) The proceeds from the sale of the specific ten

seized and forfeited under subsection (9) of this s
(d) The proceeds available after the seizing law e

agency satisfies any bona fide security interest in

property and costs related to sale of the tenant's

provided by subsection (((11))) (12)-efthis sectio
(((13))14) Subsections (((11))) (12) -and—(((12)

this section do not limit any other rights a landlo

against a tenant to collect for damages.

However,

enforcement agency satisfies a landlord's claim und

(((122) of this section, the rights the landl

the tenant for damages directly caused by a law enf

under the terms of the landlord and tenant's contra

to the law enforcement agency."

Correct the title.

EFFECT: Creates uniform guidelines for the disposi

proceeds of seizure and forfeiture actions, when th
forfeited because of its associations with Child Po
Exploitation of a Minor, or Promoting Prostitution

degree.
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